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State of Louigiana

Louisiana Department of Health
Office of the Secretary

To: The Honorable John Bel Edwards, Governor, State of Louisiana (Via Email)
The Honorable Jeff Landry, Attorney General, Louisiana Department of
Justice (apa.submission@ag.louisiana.gov)
The Honorable Patrick Page Cortez, President, Louisiana Senate
(apa.senatepresident@legis.la.gov)
The Honorable Clay Schexnayder, Speaker, Louisiana House of
Representatives (apa.housespeaker@legis.la.gov)
Catherine Brindley, Editor, Louisiana Register (reg.submission(@la.gov)
Senate Health and Welfare Committee (apa.s-h&w@legis.la.gov)
House Health and Welfare Committee (apa.h-hw@legjg.la.gov

From: Dr. Courtney N. Phillips, Secretary, LD}
Date: December 20, 2022
Re: Justification of Promulgation of Emergency Rule

Personal Care Services — Long Term Direct Service Worker Wages and Bonus
Payments (LAC 50:XV.12917 and 12921)

MEMORANDUM

In accordance with the Administrative Procedure Act (La. R.S. 49:950 ef seq.) as
amended, the Louisiana Department of Health is submitting the following emergency rule that
amends Personal Care Services - Long-Term Direct Service Worker Wages and Bonus Payments
(LAC 50:XV.12917 and 12921).

Should you have any questions or require additional information regarding this matter,
please do not hesitate to contact Layne Janet, at layne.janeti@la.gov.

Attachments: Emergency Rule - Personal Care Services — Long-Term Direct Service Worker
Wages and Bonus Payments (LAC 50:XV.12917 and 12921).

Ce: Tara A. LeBlanc, LDH Medicaid Director
Shannon Bibbins, LDH Medicaid Deputy Director
Veronica Dent, LDH Medicaid Program Manager
Bethany Blackson, LDH Legislative Liaison
Catherine Brindley, Louisiana Register Editor, Office of the State Register
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DECLARATION OF EMERGENCY

Department of Health
Bureau of Health Services Financing
and
Office of Aging and Adult Services

Personal Care Services-Long Term
Direct Service Worker Wages and Bonus Payments
(LAC 50:Xv.12917 and 12921)

The Department of Health, Bureau of Health Services
Financing and the Office of Aging and Adult Services amend LAC
50:XXI.12917 and adopt §129%921 in the Medical Assistance Program
as authorized by R.S. 36:254 and pursuant to Title XIX of the
Social Security Act. This Emergency Rule is promulgated in
accordance with the provisions of the Administrative Procedure
Act, R.S. 49:953.1, and shall be in effect for the maximum
periocd allowed under the Act or until adoption of the final
Rule, whichever occurs first.

House Concurrent Rescluticn 127 (HCR 127) of the 2021
Regular Session of the Louisiana Legislature requested the
department make adjustments in the state Medicaid budget for the
purpose of increasing funding more equitably to providers
throughout the disabilities services system. The U.S.
Department of Health and Human Services, Centers for Medicare
and Medicaid Services (CMS) approved the use of bonus payments

for agencies providing long term-personal care services (LT-PCS)



under section 9817 of the American Rescue Plan Act of 2021
{ARPA) .

In compliance with HCR 127, the Department of Health,
Bureau of Health Services Financing and the Office of Aging and
Adult Services promulgated an Emergency Rule which adopted
provisions governing LT-PCS in order to establish a direct wage
floor and workforce bonus payments for direct service workers
along with audit procedures and sanctions (Loulisiana Register,
Volume 48, Number 8). Upon further discussion with various
stakeholders, the department has determined that it is necessary
to amend the provisions governing the bonus payments approved by
CMS under section 9817 of ARPA.

This action is being taken to promote the health and
welfare of Medicald beneficiaries by ensuring continued provider
participation in the Medicaid Program.

Effective December 20, 2022, the Department of Health,
Bureau of Health Services Financing and the Office of Aging and
Adult Services amend the July 31, 2022 Emergency Rule which
adopted provisions governing LT-PCS in order to establish a wage
floor and workforce bonus payments for direct service workers
along with audit procedures and sanctions.

Title 50
PUBLIC HEALTH-MEDICAL ASSISTANCE

Part XV. Services for Special Populations
Subpart 9. Personal Care Services



Chapter 129 Long Term Care
§12917. Reimbursement

A. Reimbursement for personal care services shall be a
prospective flat rate for each approved unit of service that is
provided to the participant. One quarter hour (15 minutes} is
the standard unit of service for personal care services.
Reimbursement shall not be paid for the provision of less than
one quarter hour (15 minutes) of service. Additional
reimbursement shall not be available for transportation
furnished during the course of providing personal care services.

B. The state has the authority to set and change LT-PCS
rates and/or provide lump sum payments to LT-PCS providers based
upon funds allocated by the legislature.

P Repealed.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of Health
and Hospitals, Office of the Secretary, Bureau of Health
Services Financing, LR 29:913 (June 2003), amended by the
Department of Health and Hospitals, Office of Aging and Adult
Services, LR 34:253 (February 2008), LR 34:2581 (December 2008),
amended by the Department of Health and Hospitals, Bureau of
Health Services Financing and the Office of Aging and Adult

Services, LR 35:1901 (September 2009), LR 36:1251 (June 2010),



LR 37:3267 (November 2011}, LR 39:1780 (July 2013), LR 42:904
(June 2016), amended by the Department of Health, Bureau of
Health Services Financing and the Office of Aging and Adult
Services, LR:47:594 (May 2021), LR 49:

§12921. Direct Service Worker Wages, Other Benefits, and
Workforce ReteationBonus Payments

A, Establishment of Direct Service Worker Wage Floor
and Other Benefits

1. Long term-perscnal care services (LT-PCS)
providers that were providing LT-PCS on or after October 1, 2021
and employing direct service workers (DSWs) will receive the
equivalent of a $4.50 per hour rate increase.

2. This increase or its equivalent will be applied
to all service units provided by DSWs with an effective date of
service for the LT-PCS provided on or after October 1, 2021.

3. All LT-PCS providers affected by this rate
increase shall be subject to passing 70 percent of their rate
increases directly to the DSW in various forms. These forms
include a minimum wage floor of $9 per hour and wage and non-
wage benefits. This wage floor and wage and non-wage benefits
are effective for all affected DSWs of any working status,
whether full-time or part-time.

4. The LT-PCS provider rate increases, wage floor

and/or wage and non-wage benefits will end March 31, 2025 or



when the state’s funding authorized under section 9817 of the
American Rescue Plan Act of 2021 (Pub. L. No. 117-002) is
exhausted.

5. The Department of Health (LDH} reserves the right
to adjust the DSW wage floor and/or wage and non-wage benefits
as needed through appropriate rulemaking promulgation consistent
with the Administrative Procedure Act.

B. Establishment of Direct Service Worker Workforce
Retertien—Bonus Payments

1. LT~PCS providers previding—who provided services

on—ar—aftesfrom April 1, 2021 to October 31, 2022 shall receive
bonus payments of &3585$300 per month for each DSW that worked

with participants for &hat—menththose months. —Fhese—payments
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2. The DSW thatwho provided services en—er—after

from April 1, 2021 to October 31, 2022 thatworked—withto
participants must receive at least #3255250 of this $1506$300
bonus payment paid to the provider. This bonus payment is
effective for all affected DSWs of any working status, whether
full-time or part-time.

F—Boaus payments shaili end-Mareh—31,- 2625 -or—wher

the otatelsfunding auvthorized under—section 08171 ofthe
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Procedure—Ffet3. - 4. Repealed.

C. Audit Procedures for Direct Service Worker Wage Floor,
Other Benefits, and Workforce BRetentien-Bonus Payments

1. The wage enhancements, wage and non-wage benefits and
bonus payments reimbursed to LT-PCS providers shall be subject
to audit by LDH.

2, LT-PCS providers shall provide the LDH or its
representative all requested documentation to verify that they
are in compliance with the DSW wage floor, wage and non-wage
benefits and/or bonus payments.

3. This documentation may include, but is not
limited to, payrell records, wage and salary sheets, check
stubs, etc.

4. LT-PCS providers shall produce the requested
documentation upon request and within the timeframe provided by
LDH.

5. Non-compliance or failure to demonstrate that the
wage enhancement, wage and non-wage benefits and/or bonus

payments were paid directly to DSWs may result in the following:



a. sanctions; or
b. disenrollment from the Medicaid program.
D. Sanctions for Direct Service Worker Wage Floor, Other
Benefits, and Workforce Retesties—Bonus Payments
1. The LT-PCS provider will be subject to sanctions
or penalties for failure to comply with this Rule or with
requests issued by LDH pursuant to this Rule. The severity of
such action will depend upon the following factors:

a. failure to pass 70 percent of the LT-PCS
provider rate increases directly to the DSWs in the form of a
floor minimum of $9 per hour and in other wage and non-wage
benefits and/or the $125$250 monthly bonus payments;

b. the number of employees identified that the
LT-PCS provider has not passed 70 percent of the LT-PCS provider
rate increases directly to the DSWs in the form of a floor
minimum of $9 per hour and in other wage and non-wage benefits
and/or the &+25%5250 monthly bonus payments;

C. the persistent failure to not pass 70
percent of the LT-PCS provider rate increases directly to the
LT-PCS DSWs in the form of a floor minimum of $9 per hour and in
other wage and non-wage benefits and/or the $253250 monthly
bonus payments; or

d.



AUTHQRITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing and the Office of
Aging and Adult Services, LR 49:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of Health
and Human Services, Centers for Medicare and Medicaid Services
(CMS), if it is determined that submission to CMS for review and
approval is required.

Interested persons may submit written comments to Tara A.
LeBlanc, Bureau of Health Services Financing, P.0O. Box %1030,
Baton Rouge, LA 70821-9030. Ms. LeBlanc is responsible for
responding to inquiries regarding this Emergency Rule. A copy
of this Emergency Rule is available for review by interested
parties at parish Medicaid offices.

Dr. Courtney N. Phillips
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Secretary



