NOTICE OF INTENT

Department of Health
Bureau of Health Services Financing
and
Office of Aging and Adult Services
and
Office for Citizens with Developmental Disabilities

Home and Community-Based Services Waivers
Fiscal Employer Agent Standards for Participation
(LAC 50:XXI.Chapter 11)

The Department of Health, Bureau of Health Services
Financing, the Office of Aging and Adult Services, and the
Office for Citizens with Developmental Disabilities propose to
adopt LAC 50:XXI.Chapter 11 in the Medical Assistance Program as
authorized by R.S. 36:254 and pursuant to Title XIX of the
Social Security Act. This proposed Rule is promulgated in
accordance with the provisions of the Administrative Procedure
Act, R.S. 49:950 et seq.

The Department of Health currently provides financial
management services (FMS) for self-directed home and community-
based waiver services administered by the Office of Aging and
Adult Services and the Office for Citizens with Developmental
Disabilities through an administrative contract with a fiscal
employer agent. The department has determined that eliminating
the administrative contract and establishing FMS as a wailver
service In order to allow fiscal employer agents to enroll iIn

Medicaid will ensure greater stability among providers that



support the self-direction program.

The Department of Health, Bureau of Health Services
Financing, the Office of Aging and Adult Services, and the
Office for Citizens with Developmental Disabilities propose to
adopt provisions establishing the standards for participation
for fiscal employer agents In home and community-based services
wailver programs.

Title 50
PUBLIC HEALTH-MEDICAL ASSISTANCE
Part XXI. Home and Community-Based Services Waivers
Subpart 1. General Provisions
Chapter 11. Fiscal Employer Agent Standards for Participation
in Home and Community-Based Services Waiver Programs
Subchapter A. General Provisions
8§1101. Introduction

A. The Department of Health (LDH) establishes these
minimum standards for participation as a fiscal employer agent
(F/EA). These standards provide the core requirements for
financial management services provided under home and community-
based services waiver programs administered by the Office of
Aging and Adult Services (OAAS), the Office for Citizens with
Developmental Disabilities (0OCDD), and the Bureau of Health
Services Financing (BHSF).

B. LDH is responsible for setting the standards for

F/EAs, monitoring the provisions of this Rule, and applying
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administrative sanctions for failures to meet the minimum
standards for participation in serving employers/participants of
the OAAS and OCDD-administered waiver programs.

C. The F/EA provides financial management services for
participants who are eligible for self-directed waiver services.
Under this service model, the F/EA assists individuals with
management of fiscal employment and/or budget responsibilities
and will provide the employer/participant with current
utilization information to ensure self-directed services are not
exceeded beyond the prior authorization cap; processes employer-
related payroll and necessary taxes on behalf of self-direction
participants. The F/EA also verifies qualifications (e.g.,
background checks, exclusion checks, etc.) for employees hired
by the employers.

D. Medicaid-enrolled F/EAs providing financial management
services at the time of OCDD and OAAS-administered waiver
programs shall be required to meet the requirements of this
Chapter.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XI1X of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, the Office of Aging
and Adult Services, and the Office for Citizens with

Developmental Disabilities, LR 49:
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81103. Certification Requirements

A. All F/EAs that provide financial management services
must be certified through completion of a readiness review by
LDH. It shall be unlawful to operate as an F/EA without being
certified by LDH.

B. In order to provide financial management services, the
F/EA must:

1. be certified through completion of a readiness
review and meet the standards for participation requirements as
set forth iIn this Rule;

2. sign a performance agreement with LDH;

3. enroll as an F/EA with the Louisiana Medicaid
program to provide services for OCDD and OAAS-administered home

and community-based services; and

4. comply with all policies and procedures set forth
by LDH.
AUTHORITY NOTE: Promulgated in accordance with R.S.
HISTORICAL NOTE: Promulgated by the Department of

Health, Bureau of Health Services Financing, the Office of Aging
and Adult Services, and the Office for Citizens with
Developmental Disabilities, LR 49:
81105. Certification Issuance

A. A certification shall:

1. be issued only to the F/EA named in the
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certification application;

2. be valid only for the F/EA to which i1t i1s issued
after all applicable requirements are met;

3. enable the F/EA to provide financial management
services for OCDD and OAAS-administered home and community-based
services walvers statewide;

4. be valid indefinitely, unless revoked, suspended,
modified, or terminated; and

5. be i1ssued by LDH.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, the Office of Aging
and Adult Services, and the Office for Citizens with
Developmental Disabilities, LR 49:

81107. Certification Refusal or Revocation and Fair Hearing

A. A certification may be revoked or refused if
applicable certification requirements, as determined by LDH,
have not been met. Certification decisions are subject to appeal
and fair hearing, in accordance with R.S. 46:107(A)(3).

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of

Health, Bureau of Health Services Financing, the Office of Aging

5



and Adult Services, and the Office for Citizens with
Developmental Disabilities, LR 49:
81109. Certification Review

A. Compliance with certification requirements 1is
determined by LDH through its F/EA monitoring processes.
Monitors must be given access to data upon request by LDH to
ensure the F/EA continues to meet certification requirements.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XI1X of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, the Office of Aging
and Adult Services, and the Office for Citizens with
Developmental Disabilities, LR 49:

Subchapter B. Administration and Organization
8§1115. Governing Body

A. The F/EA shall have an identifiable governing body
with responsibility for and authority over its policies and
activities.

B. The F/EA shall have documents identifying all members
of the governing body, theilr addresses, their terms of
membership, and officers of the governing body.

C. The governing body of the F/EA shall:

1. ensure continual compliance and conformity with

all relevant federal, state, local, and municipal laws and

6



regulations;

2. ensure the F/EA is adequately funded and fiscally
sound;

3. review and approve the F/EA’s annual budget; and

4. designate a person to act as administrator and
delegate sufficient authority to this person to manage the F/EA.

D. The F/EA shall maintain an administrative file that

includes:

1. documents i1dentifying the governing body;

2. a list of members and officers of the governing
body, along with their addresses and terms of membership;

3. minutes of formal meetings and by-laws of the
governing body, if applicable;

4. documentation of the F/EA’s authority to operate
under state law;

5. an organizational chart of the F/EA which clearly
delineates the line of authority;

6. all leases, contracts and purchases-of-service

agreements to which the F/EA is a party;

7. insurance policies;
8. annual budgets and, i1f performed, audit reports;
9. the F/EA’s policies and procedures; and

10. documentation of any corrective action taken as a

result of external or internal reviews.
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AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XI1X of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, the Office of Aging
and Adult Services, and the Office for Citizens with
Developmental Disabilities, LR 49:

81117. Business Location and Operations

A. The F/EA shall have a business location which shall

not be In an occupied personal residence. The F/EA must maintain

the following at the business location:

1. staff to perform administrative functions;
2. direct service worker/employee personnel records;
and
3. participant service records.
B. The F/EA shall have the following for the business
location:

1. a published nationwide toll-free telephone number
that is available during business hours and capable of receiving
messages 24 hours a day, seven days a week, including holidays;

2. a published business telephone number answered by
staff during business hours;

3. a business fax number that is operational 24
hours a day, seven days a week, including holidays;

4. internet access;



5. a designated e-mail mailbox to receive inquiries
from Medicaid beneficiaries and LDH; and

6. business hours shall be at least 8 a.m. to 5 p.m.
CT, Monday through Friday, excluding official state holidays.

C. Records and other confidential information shall be
secure and protected from unauthorized access.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, the Office of Aging
and Adult Services, and the Office for Citizens with
Developmental Disabilities, LR 49:

81119. Financial Management

A. The F/EA must establish a system of financial
management and staffing to assure maintenance of complete and
accurate accounts, books, and records in keeping with generally
accepted accounting principles.

B. The F/EA must not permit public funds to be paid, or
committed to be paid, to any person who is a member of the
governing board or administrative personnel who may have any
direct or indirect financial iInterest, or iIn which any of these
persons serve as an officer or employee, unless the services or
goods involved are provided at a competitive cost or under terms

favorable to the F/EA.



1. The F/EA shall have a written disclosure of any
financial transaction with the F/EA iIn which a member of the
governing board, administrative personnel, or his/her 1mmediate
family is involved.

C. To ensure the F/EA’s ability to pay direct service
workers for wailver services delivered, the F/EA shall have and
maintain documented evidence of an available line of credit of
at least $1,000,000 or a cash reserve sufficient to cover the
cost of two payroll cycles.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, the Office of Aging
and Adult Services, and the Office for Citizens with
Developmental Disabilities, LR 49:

8§1121. Policy and Procedures

A. The F/EA shall have written policies and procedures
approved by the owner or governing body which must be
implemented and followed that address at a minimum the
following:

1. confidentiality and confidentiality agreements;

2. security of files;

3. publicity and marketing, including the

prohibition of illegal or coercive inducement, solicitation, and
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kickbacks;

4. personnel ;

5. grievance procedures;

6. emergency preparedness;

7. procedures for reporting suspected abuse,

neglect, exploitation, and extortion;
8. procedures for reporting suspected fraud;
10. documentation; and
11. enrollment/disenrollment procedures.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, the Office of Aging
and Adult Services, and the Office for Citizens with
Developmental Disabilities, LR 49:

81123. Organizational Communication

A. The F/EA must establish procedures to assure adequate
communication among staff to provide continuity of services to
the participant and to facilitate feedback from staff,
participants, families, and when appropriate, the community.

B. The F/EA must have brochures and make them available
to LDH or its designee. The brochures must include the following
information:

1. a toll-free number and email address to direct
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customer service questions or to receive assistance;

2. information on how to make a complaint if they
are dissatisfied with F/EA services; and

3. a description of the F/EA, services provided,
current mailing and physical addresses, website information, and
the F/EA’s toll-free number.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, the Office of Aging
and Adult Services, and the Office for Citizens with
Developmental Disabilities, LR 49:

Subchapter C. Provider Responsibilities
8§1129. General Provisions

A. Any entity wishing to provide F/EA services shall meet
all of the standards for participation contained in this Rule,
unless otherwise specifically noted within these provisions.

B. The F/EA shall also abide by and adhere to any federal
and state law, Rule, policy, procedure, performance agreement,
or other state or federal requirements pertaining to the
provision of F/EA services.

C. Failure to comply with the requirements of these
standards for participation may result in the following actions

including, but not limited to:
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1. recoupment of funds;

2. sanctions for violations/non-performance as
outlined iIn the performance agreement;

3. citation of deficient practice and plan of
correction submission;

4. removal from the F/EA freedom of choice list; or

5. decertification as an F/EA and termination of the
F/EA”s Medicaid provider enrollment.

D. The F/EA shall make any required information or
records, and any information reasonably related to assessment of
compliance with these requirements, available to LDH.

E. The F/EA shall, upon request by LDH, make available
the legal ownership documents of the F/EA.

F. The F/EA must comply with all of LDH’s
systems/software requirements, including the following:

1. The F/EA is required to transmit all non-
proprietary data which is relevant for analytical purposes to
LDH on a regular schedule in XML format.

a. Final determination of relevant data will be
made by LDH based on collaboration between all parties;

b. The schedule for transmission of the data
will be established by LDH and dependent on the needs of LDH
related to the data being transmitted;

C. XML files for this purpose will be
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transmitted via secure file transfer protocol (SFTP) to LDH; and

d. Any other data or method of transmission
used for this purpose must be approved via written agreement by
all parties.

2. The F/EA is responsible for procuring and
maintaining hardware and software resources which are sufficient
for i1t to successfully perform the services detailed in this
Rule.

3. The F/EA shall adhere to state and federal
regulations and guidelines as well as Industry standards and
best practices for systems or functions required to support the
requirements of this Rule.

4. Unless explicitly stated to the contrary, the
F/EA 1s responsible for all expenses required to obtain access
to LDH systems or resources which are relevant to successful
completion of the requirements of this agreement. The F/EA is
also responsible for expenses required for LDH to obtain access
to the F/EA’s systems or resources which are relevant to the
successful completion of the requirements of this agreement.
Such expenses are inclusive of hardware, software, network
infrastructure, and any licensing costs.

5. The F/EA, for all confidential or protected
health information, must be encrypted to federal information

processing standards (FIPS) 140-2 standards when at rest or in
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transit.

6. The F/EA shall ensure appropriate protections of
shared personally identifiable information (P1l), In accordance
with 45 CFR 8155.260.

7. The F/EA shall ensure that its system is operated
in compliance with the Centers for Medicare and Medicaid
Services’ (CMS) latest version of the minimum acceptable risk
standards for exchanges (MARS-E) document suite.

8. Multi-factor authentication is a CMS requirement
for all remote users, privileged accounts, and non-privileged
accounts. In this context, remote user refers to staff accessing
the network from offsite, normally with a client virtual private
network (VPN) with the ability to access Medicaid and PIll data.

9. A site-to-site tunnel 1s an extension of LDH’s
network. If the agent utilizes a VPN site-to-site tunnel and
also has remote users who access CMS data, the agent is
responsible for providing and enforcing multi-factor
authentication.

10. The F/EA owned resources must be compliant with
industry standard physical and procedural safeguards (NIST SP
800-114, NIST SP 800-66, NIST 800-53A, ISO 17788, etc.) for
confidential information (i.e., health information technology
for economic and clinical health (HITECH), health insurance

portability and accountability act (HIPAA) part 164).
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11. Any F/EA use of flash drives or external hard
drives for storage of LDH data must first receive written
approval from LDH and upon such approval shall adhere to FIPS
140-2 hardware level encryption standards.

12. All F/EA utilized computers and devices must:

a. be protected by industry standard virus
protection software that i1s automatically updated on a regular
schedule;

b. have installed all security patches which
are relevant to the applicable operating system and any other
system software; and

C. have encryption protection enabled at the
operating system level.

G. F/EAs shall, at a minimum:

1. demonstrate administrative capacity and the
financial resources to provide all core elements of financial
management services and ensure effective service delivery in
accordance with state and federal requirements;

2. have appropriate F/EA staff attend trainings, as
mandated by LDH;

3. document and maintain records iIn accordance with
federal and state regulations governing confidentiality and
program requirements; and

4. assure that the F/EA will not provide both
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financial management services and support coordination or
personal care services in Louisiana.

H. Abuse and Neglect. Fiscal employer agencies shall
establish policies and procedures relative to the reporting of
abuse, neglect, exploitation, and extortion of participants,
pursuant to the provisions of R.S. 15:1504-1505, R.S. 40:2009.20
and any subsequently enacted laws. The F/EA shall ensure that
staff complies with these regulations.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XI1X of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, the Office of Aging
and Adult Services, and the Office for Citizens with
Developmental Disabilities, LR 49:

81131. Fiscal Employer Agent Requirements

A. The F/EA must comply with requirements for financial
management services in self-direction including, but not limited
to:

1. verifying qualifications of employers and support
workers;

2. processing payroll, including applying applicable
withholds and filing/paying all required state and federal
income taxes;

3. disbursing payment to direct support workers;
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4. setting up accounting records to track expenses;

5. setting up procedures for processing payroll and
non-labor items;

6. maintaining all records related to the direct
support worker’s payroll, taxes, and benefits;

7. producing and sending required reports to LDH;

8. providing support to self-direction employers;

9. billing the LDH fiscal intermediary for Medicaid
service claims and making refunds to LDH as appropriate;

10. resolving all billing discrepancies timely;

11. utilizing an LDH approved payroll calendar that
addresses tax obligations; and

12. utilizing a system capable of capturing,
recording, and tracking service, payroll, and tax information.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, the Office of Aging
and Adult Services, and the Office for Citizens with
Developmental Disabilities, LR 49:

8§1133. Transfers and Discharges

A. Participant has the right to choose among the F/EAs

certified by LDH and enrolled in the Louisiana Medicaid Program.

This i1ncludes the right to transition to another F/EA.
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B. Upon notice by the participant or his/her authorized
representative that the participant has selected another F/EA or
the participant has decided to discontinue participation in the
self-direction program, the F/EA is responsible for planning and
facilitating the participant’s transfer or discharge.

C. The F/EA shall facilitate transfer to another F/EA
when i1t ceases to operate or its Medicaid enrollment is
terminated.

D. The transfer or transition responsibilities of the
F/EA shall include:

1. working with the F/EA selected by the participant
to transition by ensuring the following documents/information
are submitted to the new provider: participant/employer wages,
federal employment identification number (FEIN), and state
unemployment tax act (SUTA) account information including
username and password;

2. ensuring that there i1s only one F/EA for a given
employer at any time;

3. adhering to specific processes and procedures
when transitioning a participant to a new F/EA 1n accordance
with all federal, state, and local laws; and

4. documenting the activities that are required to
transition the participant to the receiving F/EA.

E. The F/EA shall not coerce or attempt to influence the

19



participant”s choice of F/EA. Failure to cooperate with the
participant’s decision to transfer to another F/EA will result
in adverse action by LDH.

F. IT the F/EA ceases to operate, the F/EA must give LDH
at least 60 days written notice of its intent to close.

1. The transition plan for all participants served
by the F/EA shall be completed within 10 working days of the
notice to LDH of the F/EA’s intent to close to minimize
disruption of payroll services provided for employers.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, the Office of Aging
and Adult Services, and the Office for Citizens with
Developmental Disabilities, LR 49:

81135. Staffing Requirements

A. F/EAs must maintain sufficient staff to comply with LDH
regulations and policies for the self-direction program. The
F/EA shall:

1. employ at least one staff member with a
bachelor’s degree i1n accounting and five years of applicable
experience, or a master’s degree in accounting and two years of
applicable experience, or a master’s degree in accounting and

two years of applicable experience;
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2. must have on staff a database administer and
sufficient programmers to ensure that systems comply with
program requirements and are flexible enough to accommodate
changes to those requirements; and

3. must designate a project director who will have
day-to-day authority to manage the overall operations.

a. The project director will be available to
LDH by telephone, e-mail, and video conferencing during regular
business hours.

B. In the event LDH determines that the F/EA staffing
levels do not conform to the above requirements, LDH shall
advise the F/EA in writing and the F/EA shall submit a
corrective action plan within five business days. This plan
shall describe how the deficiency(ies) will be remedied and is
subject to LDH approval.

C. The F/EA shall ensure all staff supporting the self-
direction program are not excluded from participating in the
Medicaid program by confirming each staff’s name and social
security number are not included on the Louisiana adverse
actions list and Office of Inspector General (O1G) exclusions
list.

D. Each F/EA shall ensure that staff is available at
times which are convenient and responsive to the needs of

participants and their families.
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AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XI1X of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, the Office of Aging
and Adult Services, and the Office for Citizens with
Developmental Disabilities, LR 49:

8§1137. Employer Rights

A. Each F/EA”s written policies and procedures, at a

minimum, shall ensure the employer’s right to:

1. confidentiality;

2. privacy;

3. impartial access to F/EA services regardless of
race, religion, sex, ethnicity, or disability;

4. access to the iInterpretive services, translated
material and similar accommodations as appropriate;

5. access to his/her records upon the participant’s
written consent for release of Information;

6. an explanation of the nature of services to be
received;

7. file a complaint or grievance without
retribution, retaliation, or discharge;

8. have access to information related to tracking
their budget and service balance; and

9. discontinue services with their F/EA and choose
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another F/EA.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XI1X of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, the Office of Aging
and Adult Services, and the Office for Citizens with
Developmental Disabilities, LR 49:

81139. Grievances

A. The F/EA shall establish and follow a written
grievance procedure to be used to process complaints by
employers, their family member(s), or a legal representative
that is designed to allow employers to make complaints without
fear of retaliation. The written grievance procedure shall be
provided to the employer.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, the Office of Aging
and Adult Services, and the Office for Citizens with
Developmental Disabilities, LR 49:

8§1141. Electronic Visit Verification (EVV) Requirements

A. The F/EA must have an electronic visit verification

(EVV) system in place that complies with the 21st Century Cures

Act. The F/EA’s EVV system must verify the type of service
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provided, the individual receiving the service, the individual
providing the service, date of service, location of the service
(geolocation), and time the service begins and ends.

B. Services may be verified via smart phone, telephony
(landline from participant’s home), or a fixed visit
verification device iIn the participant’s home. Other methods of
verification may be submitted to LDH for consideration and
approval.

C. The F/EA i1s responsible for ensuring the system used
meets the requirements specified In the LDH attestation for
third party EVV systems.

1. The system shall have the capability to interface
with LDH”s EVV system.

2. The F/EA’s system and i1ts interface shall pass
testing required by the data integration process prior to go-
live.

3. The F/EA will be required to collect electronic
check in/check out information including geolocation data in
accordance with state requirements.

D. The F/EA must provide a user-friendly EVV system,
including an alternate method of collecting time should the EVV
system becomes unavailable.

AUTHORITY NOTE: Promulgated in accordance with R.S.

36:254 and Title XI1X of the Social Security Act.
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HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, the Office of Aging
and Adult Services, and the Office for Citizens with
Developmental Disabilities, LR 49:

8§1143. Employer Records

A. The F/EA shall store employer/employee records
securely and protected iIn accordance with HIPAA requirements at
the F/EA’s place of business.

B. F/EAs shall maintain employer and employee records for
at least six years or longer when required by state or federal
law.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, the Office of Aging
and Adult Services, and the Office for Citizens with
Developmental Disabilities, LR 49:

8§1145. Emergency Preparedness

A. The F/EA, regardless of the architecture of its
systems, shall develop and be continually ready to invoke an all
hazards plan to protect the availability, integrity, and
security of data during unexpected failures or disasters (either
natural or man-made) to continue essential application or system

functions during or immediately following failures or disasters.
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B. The all hazards plan shall include a disaster recovery
plan (DRP) and a business continuity plan (BCP). A DRP 1is
designed to recover systems, networks, workstations,
applications, etc., in the event of a disaster. A BCP shall
focus on restoring the operational function of the organization
in the event of a disaster and includes items related to
information technology (IT), as well as operational i1tems such
as employee notification processes and the procurement of office
supplies needed to do business in the emergency mode operation
environment. The practice of including both the DRP and the BCP
in the all hazards planning process is a best practice. At a
minimum, the all hazards plan shall address the following
scenarios:

1. the central computer installation and resident
software are destroyed or damaged;

2. the system interruption or failure resulting from
network, operating hardware, software, or operations errors that
compromise the integrity of transaction that are active iIn a
live system at the time of the outage; and

3. system interruption or failure resulting from
network, operating hardware, software or operations errors that
compromise the integrity of data maintained in a live or
archival system.

C. The all hazards plan shall specify projected recovery
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times and data loss for mission-critical systems in the event of

a declared disaster. The following minimum criteria are

required:
1. system restoration within 24 hours;
2. two physical locations for maintaining data; and
3. backups of all system data every 24 hours.

D. The F/EA shall annually test its plan through
simulated disasters and lower level failures in order to
demonstrate to LDH that i1t can restore system functions. In the
event the F/EA fails to demonstrate through these tests that it
can restore system functions, the F/EA shall be required to
submit a corrective action plan to LDH describing how the
failure shall be resolved within 10 business days of the
conclusion of the test.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XIX of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, the Office of Aging
and Adult Services, and the Office for Citizens with
Developmental Disabilities, LR 49:

81147. Fiscal Employer Agent Monitoring

A. F/EAs shall be monitored on an on-going basis as

outlined in the performance agreement.

B. F/EAs shall offer full cooperation with LDH during the
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monitoring process.

C. Responsibilities of the F/EA 1In the monitoring process
include, but are not limited to, providing policy and procedure
manuals, employer/employee records, and other documentation as
requested.

D. F/EAs shall cooperate with any audit requests from
state or federal agencies.

AUTHORITY NOTE: Promulgated in accordance with R.S.
36:254 and Title XI1X of the Social Security Act.

HISTORICAL NOTE: Promulgated by the Department of
Health, Bureau of Health Services Financing, the Office of Aging
and Adult Services, and the Office for Citizens with
Developmental Disabilities, LR 49:

Implementation of the provisions of this Rule may be
contingent upon the approval of the U.S. Department of Health
and Human Services, Centers for Medicare and Medicaid Services
(CMS), 1f 1t 1s determined that submission to CMS for review and
approval is required.

Family Impact Statement

In compliance with Act 1183 of the 1999 Regular Session of
the Louisiana Legislature, the impact of this proposed Rule on
the family has been considered. It is anticipated that this
proposed Rule will have no impact on family functioning,

stability and autonomy as described in R.S. 49:972.
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Poverty Impact Statement
In compliance with Act 854 of the 2012 Regular Session of
the Louisiana Legislature, the poverty impact of this proposed
Rule has been considered. It is anticipated that this proposed
Rule will have no impact on child, individual, or family poverty
in relation to individual or community asset development as
described In R.S. 49:973.
Small Business Analysis
In compliance with the Small Business Protection Act, the
economic 1mpact of this proposed Rule on small businesses has
been considered. It is anticipated that this proposed Rule will
have no impact on small businesses.
Provider Impact Statement
In compliance with House Concurrent Resolution (HCR) 170 of
the 2014 Regular Session of the Louisiana Legislature, the
provider impact of this proposed Rule has been considered. It is
anticipated that this proposed Rule will have no impact on the
staffing level requirements or qualifications required to
provide the same level of service, no direct or indirect cost to
the provider to provide the same level of service, and will have
no impact on the provider’s ability to provide the same level of
service as described in HCR 170.

Public Comments
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Interested persons may submit written comments to Tara A.
LeBlanc, Bureau of Health Services Financing, P.0O. Box 91030,
Baton Rouge, LA 70821-9030. Ms. LeBlanc i1s responsible for
responding to inquiries regarding this proposed Rule. The
deadline for submitting written comments is at 4:30 p.m. on July
31, 2023.

Public Hearing

Interested persons may submit a written request to conduct
a public hearing by U.S. mail to the Office of the Secretary
ATTN: LDH Rulemaking Coordinator, Post Office Box 629, Baton
Rouge, LA 70821-0629; however, such request must be received no
later than 4:30 p.m. on July 10, 2023. |If the criteria set
forth In R.S. 49:961(B)(1) are satisfied, LDH will conduct a
public hearing at 9:30 a.m. on July 27, 2023 in Room 118 of the
Bienville Building, which is located at 628 North Fourth Street,
Baton Rouge, LA. To confirm whether or not a public hearing
will be held, interested persons should first call Allen Enger
at (225) 342-1342 after July 10, 2023. If a public hearing is to
be held, all interested persons are invited to attend and
present data, views, comments, or arguments, orally or in
writing.

Stephen R. Russo, JD

Secretary
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FISCAL AND ECONOMIC IMPACT STATEMENT
FOR ADMINISTRATIVE RULES

I’erson
PPreparing
Statement: Veronica Dent Dept: 1ealth

"hone: 2253423238 Oftice: Bureau ot Health Services Financing,

Return Rule
Address:

) Bos, Y1030 ) Fitle Home and Communily -Basad Senvices Wavens

Baton Rouge, LA Fiscal Emplover Agent

Standards tor Participation

Date Rule
Fakes Effect:  September 20, 2023

SUMNMARY

(Use complete senlences)

I accordance with Section Yol ol Title 49 of the Loustana Revised Statutes, there is hereby submitted o
tiscal and ecconomic impact statement on the rule proposed for adoption, repeal or amendment. THI
FOLLOWING STATEMENTS SUNMMARIZE ATTACHED WORKSHEETS, T THROUGH IV AND WL
BEPUBLISHED IN THE LOUISTANA REGISTER WITTL TTHIE PROPOSED AGENCY RULE

I ESTIMATED IMPLEMENTATION COSTS (SAVINGS) TO STATE OR LOCATL GOVERNMENTAIL
UNITS (Summary)

s anticipated that implementation of this proposed rale will result in programmatic tiscal costs to the
state of approximalely $1,620 for FY 22-23 ST27.021 tor FY 2324, and S1L,082,091 tor FY 24-25 1t s
anticipated that $3.240 (510200 SGE and 51,6020 FELY will be expended o v 2225 tor the state's
admmistrative expense for promulgation of this proposed rule and the final rule

I ESTIMATED EFFECT ON REVENULE COLLECTIONS OF STATE OR LOCAL GOVERNMENTAI
UNITS (Summary)

It s anticipated that the implementation ol this proposed rule swill increase revenue collections by
approximately SLO20 for Y 22-23, $1.380,123 Jor Y 2324, and $2,313,243 for FY 24-25 1t is anticipated
that 51,620 will be collected m Y 22223 for the tederal share of the expense for promulgation of this
proposed rule and the tinal rule

HELESTIMATED COSES AND/OR ECONONIC BENEFITS TO DIRECTEY AFFECTED PERSONS,
SMALL BUSINESSES, OR NON-GOVERNMENTAL GROUPS (Summary)

This proposed rule adopts provisions establishing the standards for participation for fiscal employes
agents (F/EAs) in home and community-based services waiver programs. I/ EAs currently provide
financial management services (FNS) for seli-directed home and community-based waiver services
administered by the Cilice of Aging and Adult Services and the Office for Citizens with Developmental
Disabilities through an administrative contract with the department. Under the current arrangement,
]uuvi;(l-rn, may change eveny three vears due to the state’s contracting requirements, however, Medicand
enrolled providers may continae providing services as long as they meet program requirements,
resulting in more stabihity and tamiliarity with families that participale in seli-direetion. This propuosed
rule eliminates the administrative contracting, process, establishes FMS as a waiver service, and allows
I/ EAs to enroll in Medicand o ensure greater stability among providers that support the sell-direction
program.  Implementation of this proposed rule s anticipated o increase expenditures i the Medicand
program by approximately 3,240 for Iy 22-23, S2313, 140 Tor FY 23-24, and 53405334 tor FY 24-25.

IV, ESTIMATED EFFECTON COMPETITION AND EMPLOYMENT (Summary)

Fhus rule has no known etfect on competition and cmployment

r/} - b Coen Mass’’ W%.(
Shr’

)
Siymnature OF :‘q-’rn’ﬁll'lm — Legislative Fiscal Otficer or Designee

Tara AL LeBlane, Medicaid Fxecutive Directon

Pyped Name & Title of Agency Head or Designee
Ol 08 [ 2023 6/ 8/2%
= Al

i
Date of Signature Date ol amnf

Jesignee

ature
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FISCAL AND ECONOMIC IMPACT STATEMENT
FOR ADMINISTRATIVE RULES

The following information is required in order to assist the Legislative Fiscal Office in its review of the
fiscal and economic impact statement and to assist the appropriate legislative oversight subcommittee in
its deliberation on the proposed rule.

A. TProvide a brief summary of the content of the rule (if proposed for adoption, or repeal) or a brief
summary of the change in the rule (if proposed for amendment). Attach a copy of the notice of
intent and a copy of the rule proposed for initial adoption or repeal (or, in the case of a rule
change, copies of both the current and proposed rules with amended portions indicated).

This proposed rule adopts provisions establishing the standards for participation for fiscal
employer agents (F/EAs) in home and community-based services waiver programs

B. Summarize the circumstances, which require this acton. If the Action is required by federal
regulation, attach a copy of the applicable regulation.

The Department of Health cwirently provides financial management services (FMS) for self-
directed home and community-based waiver services administered by the Office of Aging and
Adult Services and the Office for Citizens with Developmental Disabilities through an
adminisirative contract with a fiscal employer agent. The department has determined that
eliminating the administrative contract and establishing FMS as a waiver service in order to
allow fiscal employer agents to envoll in Medicaid will ensure greater stability among providers
that support the self-direction program.

The Department of Health, Bureau of Health Services Financing, the Office of Aging and Adult
Services, and the Office for Citizens with Developmental Disabilities propose to adopt provisions
establishing the standards for participation for fiscal employer agents in home and community-
based services waiver programs.

C. Compliance with Act 11 of the 1986 First Extracrdinary Session

(1) Will the proposed rule change result in any increase in the expenditure of funds? If so,
specify amount and source of funding.

Yes. Itis anticipated that implementation of this proposed rule will increase expenditures in
the Medicaid program by approximately $3,240 for FY 22-23, $2313,144 for FY 23-24, and
$3,405,334 for FY 24-25. In FY 22-23, 33,240 is included for the state's administrative expense
for promulgation of this proposed rule and the final rule.

(2) If the answer to (1) above is yes, has the Legislature specifically appropriated the funds
necessary for the associated expenditure increase?

(2) Yes, If yes, attach documentation.
®) _X NO. If no, provide justification as to why this rule change should be
published at this fime

Act 199 of the 2022 Regular Session of the Louisiana Legislature allocated funds to the
Medical Vendor Program for payments to providers and the operation of the Medicaid
Program, and thereby, authorizes the expenditure of these funds. Implementation of this
proposed rule will allow fiscal employer agents to entoll as Medicaid providers, which
will ensure greater stability among providers that support the self-direction program and
result in more stability and familarity with families that participate in self-direction.
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FISCAL AND ECONOMIC IMPACT STATEMENT
WORKSHEET

I A COSTS OR SAVINGS TO STATE AGENCIES RESULTING FROM THE ACTICN PROPOSED

1. What is the anticipated increase (decrease) in costs to implement the proposed action?

COSTS FY 23 FY24 FY 25

Personal Services

Operating Expenses $3,240 $2,313,144 $3,405,334
Professional Services

Other Charges

Equipment

Major Repairs & Constr.

TOTAL $3,240 $2,313,144 $3,405,334

POSITIONS (%)

2. Provide a narrative explanation of the costs or savings shown in "A. 1", including the
increase or reducton in workload or additional paperwork (number of new forms, additional
documentation, efc.) anticipated as a result of the implementation of the proposed action.
Describe all data, assumptions, and methods used in calculating these costs.

The expenses reflected above are the estimated increases in expenditures in the Medicaid
program. In FY 22-23, $3,240 will be spent for the state's administrative expense for
promulgation of this proposed rule and final rule.

3. Sources of funding for implementing the proposed rule or rule change.

SOURCE FY 23 FY 24 FY 25
State General Fund $1,620 $727,001 $1,092,091
Agency Self-Generated

Dedicated

Federal Funds $1,620 51,586,123 $2,313,243
Other (Specify)

TOTAL 53,240 $2,313,144 $3,405,334

4. Does your agency currently have sufficient funds to implement the proposed action? If not,
how and when do you anticipate obtaining such funds?

Yes, sufficient funds are available to implement this rule.

B. COST OR SAVINGS TO LOCAL GOVERNMENTAEL UNITS RESULTING FROM THE ACTION
FROPOSED.

1. Provide an esdmate of the anticipated impact of the proposed action on local governmental
units, including adjustments in workload and paperwork requirements. Describe all data,
assamptions and methods used in calculating this impact.

This proposed rule has no known impact on local government units.

2. Indicate the sources of funding of the local governmental unit, which will be affected by
these costs or savings.

There is no known impact on the sources of local governmental unit funding
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FISCAL AND ECONOMIC IMPACT STATEMENT
WORKSHEET

II. EFFECT ON REVENUE COLLECTIONS CF STATE AND LOCAL GOVERNMENTAL UNITS

A. What increase (decrease) in revenues can be anticipated from the proposed action?

REVENUE INCREASE/DECREASE FY 23 Fy2d FY 25

State General Fund
Agency Self-Generated

Dedicated Funds*®

Federal Funds $1,620 $1,586,123 $2,313,243
Local Funds
TOTAL $1,620 $1,586,123 $2,513,243

*Specify the particular fund being impacted.

B. Provide a narrative explanation of each increase or decrease in revenues shown in "A." Describe
all data, assumptions, and methods used in calculating these increases or decreases.

The amounts reflected above are the estimated increases in federal revenue colleciions. In FY 22-

23, $1,620 will be collected for the federal share of the administrative expense for promulgation of
this proposed rule and the final rule.
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FISCAL AND ECONOMIC IMPACT STATEMENT
WORKSHEET

1T, COSTS AND/QR ECONOMIC BENEFITS TO DIRECTLY AFFECTED PERSONGS, SMALL
BUSINESSES, OR NONGOVERNMENTAL GROUPS

A. What persons, small businesses, or non-governmental groups would be directly affected by the
proposed action? For each, provide an estimate and a narrative description of any effect on costs,
including workload adjustments and additional paperwork (number of new forms, additional
documentation, etc.), they may have to incur as a result of the proposed action.

This proposed rule adopts provisions establishing the standards for participation for fiscal
employer agents (F/EAs) in home and community-based services waiver programs. F/EAs
currently provide financial management services (FMS) for self-directed home and community-
based waiver services administered by the Office of Aging and Adult Services and the Office for
Citizens with Developmental Disabilities through an administrative confract with the
department. Under the current arrangement, providers may change every three years due to the
state’s coniracting requirements; however, Medicaid enrolled providers may continue providing
services as long as they meet program requirements, resulting in more stability and familiarity
with families that participate in self-direction. This proposed rule eliminates the administrative
contracting process, establishes FMS as a waiver service, and allows F/EAs to enroll in Medicaid
to ensure greater stability among providers that support the self-direction program.

B. Also provide an estimate and a narrative descripiion of any impact on receipts and/or income
resulting from this rule or rule change to these groups.

Implementation of this proposed rule is anticipated to increase expenditures in the Medicaid
program by approximately $3,240 for FY 22-23, $2,313,144 for FY 23-24, and $3,405,334 for FY 24-
25.

IV. EFFECTS ON COMPETITION AND EMPLOYMENT

Identify and provide estimates of the impact of the proposed action on competition and employment
in the public and private sectors. Include a summary of any data, assumptions and methods used in
making these estimates.

This rule has no known effect on competition and employment.
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